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UNIT-3

ELEMENTSOFCONTRACT

A.OFFER

 MeaningandDefinitionofOffer.

 Essentials/Rules/Elementsofoffer.

 RevocationofOffer.

Meaningofoffer:

Anyactivityorunderstandingoftwopersonsbeginswithsomeproposalfrom
onepersontoanother.Thisproposalinturnwillbeunderstoodas‘offer’orAn
offeris a proposalbyone person to anotherto enterinto legallybinding
agreementwithhim.

The term proposaland offerare considered synonymous and are used
interchangeably.Theword‘proposal’isusedunderIndianLaw,whereasthe
sameisusedas‘offer’underEnglishlaw.

DefinitionofOffer:

According to theIndian ContractAct 1872,section 2(a)“when oneperson

signifiestoanotherhiswillingnesstodoortoabstainfrom doinganythingwitha

view toobtaintheassentofthatothertosuchactorabstinence,heissetto

makeaproposal”.

Forex:AsaystoBwillyoubuymycarforRs.500000.

Howanofferismade?

Anoffercanbemadebyexpressionofwordsspokenorwrittenwhichiscalled
as
“Expressoffer”.“WillyoubuymybusinessatMumbaifor5crores?”orwhen‘A’
advertisesinanewspaper,offeringRs.5,000toanyonewhoreturnshislost
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documents,theseareexpressoffer.

An offermay also be implied from the conductofthe parties orthe
circumstancesofthecase.Thisisreferredtoas“impliedoffer”.Thus,whena
companyrunsacabonaparticularroute,thereisanimpliedofferbythe
companytocarrypassengersforacertainfare.Theacceptanceoftheoffer
completesassoonaspassengerboardsthecab.Anoffermaybemadetoa
specificpersonorgeneralpublic.

EssentialsofvalidOffer/Rulesforvalidoffer/elementsofoffer

1.Capableofcreatinglegalrelationship

2.Offermaybeexpressedandimplied

3.Offermaybecertain,definiteandnotvague

4.Offermustbecommunicatedtotheofferee

5.Offermaybepositiveornegative

6.Anoffermaybeconditional

8.Offermustbeintentionaltodoanact

7.Offerisnotamerestatement

EssentialsofValidOffer
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 Capableofcreatinglegalrelationship:

offermustbesuchthatitshouldcreatelegalrelationship.Anofferormust
intendtocreatelegalbindingsandlegalrelationships.Notallofferswill
createlegalbindingslikesocialinvitation,evenifitisacceptedanddoes
notcreatelegalrelationship,asitisnotintended.Offermadeonsocialor

personalgroundsanddomesticnaturearenotconsideredasvalidoffer.
Forexforsocialinvitation:AinvitetheBfordinnerandtheinvitationisaccepted
byB,TheobligationofAistopreparethedinnerandtheobligationofBisto
attendthedinner.Theseobligationarepurelysocialobligationandtheydon’t
createalegallyenforceableagreement.

ForexforPersonalgrounds:[Case:BalfourVsBalfour]

Ahusbandpromisedtopaymaintenanceallowanceeverymonthtohiswife,aslongas

theyremainseparate.Whenthehusbandfailedtoperform hispromise,shefiledacase

againsthim,torecover.theamount.Held,shecouldnotrecoveritasitisanagreement

ofdomesticnatureandpartiesdidnotintendtocreatelegalrelations.

 Offermaybeexpressorimplied:Thereisnolegalrulethathowitmustbe
made.Itcanbeexpress,whichmeansmerebyawordofmouth.In
expressofferisoneinwhichthetermsofanofferisexpresslyagreed
uponbetweentheparties,itmaybeoralorinwriting.
ImpliedthroughunderstandingAndwhichisinferredform theconductof
thepartiesorbythecircumstanceofthecase.
TheIndianContractAct,1872doesnotstateanyspecificationregarding
themodeofmakingcontract.Hence,itmaybeexpressorimplied.

 Offermustbecertain,definiteandnotvague:Termsofoffermustbe
definite,certain,unambiguousandclearornotlooseandvague.Both
offerorandoffereeshouldbeclearaboutthelegalconsequencesarising

10.offerthroughprinteddocument

9.Offershouldnotbeacrossoffer
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outofcontract.Anyvagueofferdoesnotconveyorcommunicatewhatit
exactlymeans.

TaylorVsportington(1855):Aofferedtotakeahouseonleaseforthree
yearsat£284perannum ifthehousewasrepairedanddrawingrooms
werehandsomelydecoratedaccordingtopresentstyle.Itwasheldthat,
theofferwastoovaguetoresultinacontractualrelationshipbecausethe
term ‘presentstyle’maymeanonethingtoAandanothertoB.Hencehere
theagreementisvoid.

Forex:AoffertosellhiscartoBforRs.60000or70000.Thisoffercannotbeacceptedas

itisnotclear.

 Offermustbecommunicationtotheofferee:offercannotbemadebya
persontohimself.Itmustbealwaysbecommunicatedtotheofferee.
“Nocommunication,Nooffer”,i.e.,ifthereisnocommunicationofanoffer,
thereisnoacceptanceresultinginthecontract.

Case:1.LalmanShukalVsGauriDutt(1913): AsenthisservantBtotrace
hismissingnephew.Ainthemeantimeannouncedarewardforproviding
informationaboutthemissingboy.Binignoranceoftheannouncement
tracedtheboyandinformedA.Blateroncametoknowoftherewardand
heclaimedit.Held-theclaim wasdismissed,sincehecannotbeheldto
acceptanofferofwhichheisunaware.
Case:2:(FitchVssnedakar,(1868))SsenthisservantFtotracehislostdog.
Whentheservanthadleft,SannouncedarewardofRs.500toanyonewho
tracedthedog.Ffoundthedogandbroughttohome,withoutknowingthe
reward.WhenFcametoknow aboutthereward,hebroughtanaction
againstStorecoverthesame.Hissuitwasdismissedonthegroundthat
hecouldnotaccepttheoffer,unlesshehadtheknowledgeofif.HeldF
couldnotclaim thereward.

 Offermustbemadewithaviewtoobtainingtheacceptanceorassentof

theotherparty:theoffertodoornottodosomethingshouldhavethe

focusofgettingassentfrom theotherpartyanditisnotanofferwhenitis

mademerelywithaviewtodisclosingtheintentionofmakinganoffer.

 Anoffermaybepositiveornegative:Apositiveofferisanoffertodo
something.Anegativeofferis,ontheotherhand,isanoffernottodo
somethingorabstainfrom doingsomethingandbothareaccepted.
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 Anoffermaybeconditional:Avalidoffercanalsobeconditional.Such

offersareofferthatcanbeacceptedonlysubjecttothoseconditions.A

conditionalofferlapseswhentheconditionisnotaccepted.Inthis,a

conditionalofferbythemanagementofacompanytothetradeunionto

payacertainamountlapseswhenconditionisnotaccepted.

Case:ThomsonVsLMSRailwayCompany1930,accordingtothiscase

Mr.Aatravelertakesforarailwayjourney.Onthefrontoftheticket,itwas

printedas“forconditionseeback”.Oneoftheconditionswasthatthe

RailwayCompanywould notbeliableforthepersonalinjuriesto the

passengers.‘A’travelerwasinjuredbyarailwayaccidentandsuedforthe

injury.Itwasheldthatthetravelerswereboundbytheconditionsand

couldnotrecoveranydamages.Inthiscase,theLMSrailwaycompanyis

notboundtopayanyofthecompensationduetotheaccidents.

 Anoffershouldnotcontainaterm,thenoncomplianceofwhichwould

amounttoacceptance:whilemakingtheoffer,itshouldnotpresumedto

beaccepted,onecannotsaywhilemakingtheofferthatiftheofferisnot

acceptedbeforeacertaindate,itwillbepresumedtohavebeenaccepted.

Thus,anofferorcannotsaythatifacceptanceisnotcommunicatedupto

acertaindate,theofferwouldbepresumedtohavebeenaccepted.Ifthe

offereedoesnotreply,thereisnocontract,asnoobligationtoreplycanbe

imposedontohim onthegroundofjustice.

 Offerisnotamerestatement:Amerestatementwithoutanyintentionis

notanoffer.Aninvitationorananswertoaquestionandastatementof

pricelistdoesnotconstituteavalidofferie.,apricelists,windowdisplays,

tenders,invitationbyacompanyto publicto subscribeto itsshares,

railwaydisplays,signboards,hoardingandsoonarenotanoffer.

 Offermustbeintentionaltodoanact:anofferwithoutintentionofthe

offerortocommitsomethingisnotanoffer.Thatisofferormaynotbe
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seriousinhisexpressionandtheofferismadejustlikethat,butitdoesnot

constituteavalidoffer.

 Offershouldnotbeacrossoffer:Crossofferdoesnotconstituteavalid

offerasheretwopersonsmakeidenticaloffer.Thecourtdoesnotapprove

thatoneperson’sofferisanofferandanotherpersonofferisnotanoffer.

 Offerthroughprintedcontracts:anofferthroughprintedmatterforthe

specialpurposeformulatesavalidoffer/contract.

Example:LifeInsuranceCorporationofIndia,IndianRailways,nationalized

banks,creditcooperativesocietiesandsoon.

 Offermaybespecificorgeneral.
Specificofferisanoffer,whichismadetoadefinitepersonoragroupof
persons.Suchofferscanbeacceptedbyonlythosepersonstowhom the
offerismade.
[Case:BoultonVlohns]
Generalofferismadetothepublicingeneralandhenceanyonecan
acceptanddothedesiredact.
[Case:LalManShuklaVGouriDult]

TYPESOFOFFER

Varioustypesofoffersareasfollows

1.Expressoffer:whenanofferiscommunicatedbywords,spokenorwritten,

thenitistermedasanexpressoffer.Itcanalsobecommunicatedthrough

advertisementtelephone,messengerortelegram.

2.Impliedoffer:anoffercommunicatedbyconductoractisanimpliedoffer.

Whenapersongoestoaconsultantforanadvicehisconductimpliesan

offertopaytheusualfeetotheconsultant.

3.Specificoffer:anoffermadetoaspecificordefinitepersonorclassof

personsisknownasspecificoffer.
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4.Generaloffer:anoffermadetotheworldof“publicatlarge”isknownas

generaloffer.Itcanbeacceptedbyanymemberofthepublic.According

toSalmond,itistobereferredas“offeratlarge”.Anofferofrewardfor

some information,made to the public at large through a public

advertisementisanexampleofgeneraloffer.

Thiscaseisreferredtobothgeneralofferandimpliedoffer

1.Positiveoffer:Whenanofferistodosomethingfocused,thentheofferis

saidtobepositivei.e.,anofferistoactorintentiontodosomeact

certainly.

2.Negativeoffer:whenanofferwiththeintentiontonottodoorabstain

from doingsomething,thisofferisknownasnegativeoffer.

3.Definiteoffer:ifatender(quotation)issubmittedforgoodsorservicesin

specifiedquality,thetenderofferisknownasadefinitetenderoroffer.

4.Standingoffer:itisalsoknownas‘open’of“continuing”offerortender.

Whenaconcernrequiredlargequantitiesofgoodsorservicesfrom timeto

time,itisacceptedbythesupplieroveradefiniteperiodandpricessuch

tenderorofferiscalledasstandingoffer.

5.Crossoffer:whentwo partiesmakeidenticaloffersto eachother,in

ignoranceofeachother’soffer,suchoffersareknownascrossoffers.

Theyshallnotconstituteacceptanceofone’sofferbytheother.

Example:AwrotetoBon28thdec2005,offeringtosell1,000tonsofirons

atRs.7,000perton.OnthesamedayBwrotetoAofferingtobuy1,000

tonnesofironRs.7,000perton.Thetwoletterscrossedinpostandneither

ofthem knewanythingabouttheoffertotheother.Bcontendedthatthere

wasagoodcontract.ItwasheldthatBwasnotboundasaresultofthe

simultaneousoffers,eachbeingmadeinignoranceoftheother
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6.Counteroffer:Acounterofferisarejectionoforiginaloffer,itisanew

offerwhichneedsacceptancebytheoriginalpromisorbeforeacontractis

made.

IncaseofHydeVsWrench;anoffertosellaform for£1,000wasrejected

bytheplaintiff,whooffered£950forit.Thiswasturneddownbythe

offerorandthentheplaintiffagreedtopay£1,000.Itwasheldthatthe

defendantwasnotboundbyanysuchacceptanceastheoriginalofferwas

conditionallyaccepted.

REVOCATIONOFOFFER

Revocationmeans‘Cancellation’.Revocationofofferhereiswithdrawalofofferbythe

offers.Anoffercanberevokedatanytimebeforethecommunicationofacceptanceis

completeagainsttheofferorbutnotafterwards.Itmeansitcanberevokedatanytime

beforetheoffereepoststheletterofacceptance.

Accordingtosection5oftheIndiancontractAct“Aproposalmayberevokedat

anytimebeforethecommunicationofitsacceptanceasagainsttheproposer”.

Section6oftheActgivesthefollowingconditionsfortherevocationofoffer

1.Revocationbycommunicationofnotice:anoffermayberevokedbythe

offerorbygivingnoticeoftherevocationtotheotherpartybeforeitis

accepted.Noticeofrevocationwilltakeeffectonlywhenitcomestothe

knowledgeoftheofferee.

2.Revocation bynon fulfillmentofconditions:an offerlapses orgets

cancelledwhenanacceptorfailtofulfillaconditionprecedenttothe

acceptanceoftheoffer.Example:AofferstosellamotorvantoBona

conditionthatBpaysacertainamountbeforeacertaindate.IfBfailsto

paytherequiredamountwithingiventime,thentheofferstandscancelled.

3.Revocationbythedeathorinsanityoftheofferororofferee:wheneitherof

thepartyi.e.,offerororoffereediesorbecomeinsanebeforetheofferis

accepted,thentheoffergetscancelled.
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4.Revocationbyrejection:whentheoffereedisagreesorrejectstheoffer

madebytheofferortheofferiscancelledorrevoked.Rejectionofanoffer

iseffectiveonlywhenitcomestotheknowledgetotheofferor.

Rejectiontakesplace:

a.Whentheoffereecommunicateshisrejectionoftheoffertotheofferor

b.Whentheoffereemakesacounteroffer.

5.Revocationbyfailuretoacceptinthemodeprescribed:anoffermustbe

accepted according to themodeprescribed.Inabsenceofthemode

prescribedthenitshouldbeonareasonableorusualmode.

6.Revocationbysubsequentillegality:anofferlapses,ifitbecomesillegal

afteritismadeandbeforeitisaccepted.Thus,whereanofferismadeto

sell100 bagsofriceforRs.25,000 and beforeitisaccepted,a law

prohibitingthesaleofricebytheprivateindividualisenacted.So,herethe

offercomestoanend.

7.Revocationbylapsoftimes:

Anoffercanbecancelledwhenthetimegiveniscrossed.i.e,,ifthetimeis

prescribedbytheofferorfortheacceptanceoftheofferee,ifoffereefails

togivenhisconsentwithinthattimelimitthenautomaticallytheoffergets

cancelled.

B.ACCEPTANCE

 MeaningandDefinitionsofAcceptance.

 Essentials/Rules/ElementsofValidAcceptance.

 CommunicationofOfferandAcceptance
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MEANINGOFACCEPTANCE

Acceptanceisanexpressiongivenbytheoffereeofhiswillingnesstobebound

bythetermsofanoffer.Acceptanceoccurswhenanoffereeagreesto be

mutuallyboundtotheterm ofthecontractbygivingconsiderationorsomething

ofvaluelikemoney,tosealthedeal.

Example:A offertosellhisvehicleforRs.5lakhs,B acceptstheoffersto

purchasethevehicleforthesameamount.Thisisacceptance.

DEFINITIONOFACCEPTANCE

 AccordingtoIndianContractact,1872,“Acceptanceistheexpressionof

assentbythepersontowhom theofferismade.Toconstituteavalid

acceptance,theassentmustbecommunicatedtotheofferor.Acceptance

maybeexpressconductoramybeinimpliedcircumstance.”

 Accordingtothesection2(b)oftheIndianContract1872acceptanceis

definedas“whenthepersontowhom theproposalismadesignifieshis

assentthereto,theproposalistobeaccepted.Aproposalwhenaccepted

becomesapromise”.

ESSENTIALS/RULES/ELEMENTSOFVALIDACCEPTANCE

OfferandAcceptancearetheBack-boneofthecontract.Theacceptanceofan

offeristheveryessenceofacontract.Forthevalidityandlegaleffectivenessthe

followingaretheessentialsconditionsofanacceptance.:

1.Acceptanceforanoffermustbeabsoluteandunconditional

2.Acceptancemaybeexpressorimplied:

3.Acceptancemustbecommunicatedtotheofferor

4.Acceptancemustbeinresponsetooffer

5.Acceptancemustbemadewithinareasonabletime

6.Acceptancemustbeintheprescribedmannerorareasonablemode

7.Theacceptancemustbemadebytheofferee
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8.Theacceptormustbeawareoftheproposalatthetimeoftheoffer

9.Acceptancemustbemadebeforetheofferlapsesorrevoked

10.Acceptancecannotbemadethroughsilence

11.Amentalacceptanceisineffectual

12.Acceptancecanbemadefortherenewalofrejectedoffers:

1.Acceptanceforanoffermustbeabsoluteandunconditional:section7(1)

oftheIndiancontractact1872says“Theacceptancemustbeabsolute

andunqualified”thatisabsoluteorinfullandunqualifiedorunconditional.

A qualifiedandconditionalacceptanceamounttoacounterofferand

rejectionoftheoriginaloffer.Anyalterationorvariation,inthetermsofthe

offerwillmaketheacceptanceinvalid.

NealeVsMeerret(1930)M offeredtosellapieceoflandtoNat£280.N

acceptedandenclosed£80withapromisetopaythebalancebymonthly

installmentsof£50each.Itwasheld,thereisnocontractbetweenM and

N,astheacceptancewasnotabsolute.

2.Acceptancemaybeexpressorimplied:whenanacceptanceisexpressin

words,spokenorwritteni.e.,bywordofmouth,bypost,bytelephone,

telegram orthroughmessengerthroughelectronicmodeorthroughany

othermeans,itisexpressacceptance.

Whentheacceptanceisgivenbyconduct,itisimpliedacceptance,when

anacceptanceistobeinferredfrom thecircumstancesofthecaseor

from theconductofthepartiesitisreferredtoimpliedacceptances.

InthecaseofV.RaoVsA.Rao(1916)Awidow promisedtosettlesome

immovable propertyto herniece ifthe niece stayed with herin her

residence.Thus,theniecestayedwiththewidow inherresidencetillthe

deathofthewidow.Itwasheldthattheniecewasentitledtotheproperty.
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3.Acceptancemustbecommunicatedtotheofferor:theacceptancemust
becommunicated to theofferorthrough somemeans.Instead ifthe
offereeremainssilentanddoesnothingtoshowthathehasacceptedthe
offer,thennocontractisformed.Theacceptorshouldsignifyhisintention
toaccept.Thuswhereapersonacceptsanofferbutfailstoposttheletter
ofacceptance,itisnoacceptance.

In case ofBroghen Vs metropolitan RailwayCompany(1877)A draft
agreementrelatingtothesupplyofcoalwassenttothemanagerofa
Railway company forhis acceptance.The managerwrote the word
‘approved’andputthedraftinthedrawerofhistableintendingtosendit
tothecompany’ssolicitorforaformalcontracttobedrawnupbetween
theparties.Byoversightthedocumentremainedinthedrawer.Itwasheld
thatthereisnocontract.Theacceptorneednottocommunicatehis
acceptanceinrespectofimpliedoffer.

4.Acceptancemustbeinresponsetooffer:therecanbenoacceptance
withoutanoffer.Acceptancecannotbemadebeforeanoffer.

5.Acceptancemustbemadewithinareasonabletime:avalidacceptance
shallbecommunicatedwithinthereasonabletimeallowedbytheofferor.
Whenthereisnomentionoftimebytheofferorthenitcanbemadewithin
areasonabletime.Whatisreasonabletimeisaquestionoffactdepending
onaparticularcircumstance.Acceptancemaybemadeatanytimetillthe
offerisvalidotherwisesuchacceptanceisinvalid.

6.Acceptancemustbeintheprescribedmannerorareasonablemode:
wheretheofferorprescribesmodeofacceptancethentheacceptorshould
adoptthesamemode.Section7(2)statesthatiftheacceptanceisnot
madeinthemannerprescribed,theproposermaywithinareasonabletime
aftertheacceptanceiscommunicatedtohim,insistthattheacceptance
mustbemadeinthemannerprescribed.Otherwisetheacceptancecanbe
madethroughotherreasonablemannerinwhichitiscommunicatedtothe
offeror.
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SurendraNathVsKedarnathAIR(1936)anofferwasmadeinthefollowing
terms“IintendtosellmyhouseforRs.1,00,000,ifyouarewillingtohaveit,
thenwriteto‘A’athisaddress”.InsteadofwritingtoA,thepurchasersent
anagenttoAandagreedtopurchasethesame.Itwasheldthattheseller
wasboundbytheacceptanceandtherewasnoviolationofsection7,
whenthepurchaser,insteadofwritingtotheparticularperson,methim
personallytocommunicatehisacceptance.

7.Theacceptancemustbemadebytheofferee:anoffercanbeaccepted

onlybythepersonorpersonstowhom itismade.Avalidcontractarises

onlyifitsacceptanceiscommunicatedbyapersonwhohastheauthority

toaccept.Ifitiscommunicatesbyanunauthorizedperson,itisnotvalid

acceptance.

PowelVsLee(1908)AappliedforthepostofaHeadmasterinaschool.

Hewasselectedbytheappointingauthorities.Butthedecisionofhis

appointmentwasnotcommunicationtohim.Oneofthemembersofthe

appointingcommitteeinformedhim ofhisappointment.Butthemember

was not authorized to communicate the decision and he had

communicatedthedecisioninanindividualcapacity.Subsequently,the

appointingauthoritycancelledhisselection.Abroughtalegalactionfor

thebreachofcontract.Hisactionwasrejectedbythecourtanditwas

observedthat“theremustbenoticeofacceptancesfrom thecontracting

party.Information from an unauthorized person insufficientand itis

consideredasoverhearingfrom behindthedoor”.

8.Theacceptormustbeawareoftheproposalatthetimeoftheoffer

Acceptanceismadewhentheofferiscreated.Whenanacceptorisnot

awareofexistenceoftheofferandconveyshisacceptance,thenthereis

novalidcontract.Theremustbeknowledgeoftheofferbeforeanyone

couldconsenttoit.Anactdoneoutofignoranceoftheofferforareward

cannotbecalledanacceptance.AnotherexampleisLalmanShuklaVs

GauriDutt(1913)
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9.Acceptancemustbemadebeforetheofferlapsesorrevoked:acceptance

mustbemadewhentheofferisinforce.Duetothevariousreasonsan

offer may be lapsed or revoked,but the acceptance has to be

communicatedbeforethelapseorrevokeofanoffer.

10.Acceptancecannotbemadethroughsilence:silenceisnotamodeof

acceptance.Nocontractisformediftheoffereeremainssilentanddoes

nothingtoshow thathehasacceptancetheoffer.Silenceisnotalways

accepted.Generallyspeaking,thepersontowhom theofferismadeneed

notreply.Buthissilencecannotberegardedasanacceptanceofthe

proposal.

Forexample:ifAexpressestoBthatif“Idon’thearfrom youbynext

Monday,Ishallpresumethatyouhaveboughtthegoods”.Herethereisno

contractandsilenceisnotacceptance.

11.Amentalacceptanceisineffectual:noacceptancecanbemadebymind

withoutexpression orimplied.Such acceptance is notvalid ornot

ineffective.

12.Acceptancecanbemadefortherenewalofrejectedoffers:theacceptor

cangivehisacceptancefortherejectedoffer,ifthesameisreviewed.

 REVOCATIONOFACCEPTANCE

According to sec5 ofthe Indian contractact1872,acceptance maybe
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revokedatanytimebeforethecommunicationoftheacceptanceiscomplete

as againstthe acceptor,butnotafterwards.Revocation ofacceptance

amountsofwithdrawaloftheacceptancetoaproposalbytheoffereehimself.

1.Theacceptancecanberevokedbythefailureoftheacceptortofulfilla

conditionprecedenttothecontract.

2.Bydeathorinsanityoftheproposer

3.Whenitisnotinareasonabletimeandmanner

4.Theacceptancecanberevokedbytherejectionoftheoffer

Itcanberevokedbysuperveningimpossibility

 COMMUNICATIONOFOFFERANDACCEPTANCE

COMMUNICATIONOFOFFER

Communicationofofferiscompleteassoonasitcomestotheknowledgeofthe

persontowhom itismade.

Examples:

AandBaresittingtogether.AoffershisscooterforRs.5,000toB.themoment

theofferreachestheearsofB,theofferofAiscomplete.

AofAgrabyaletterofoffertoM ofMumbaioffershisscooterforRs.5,000on

9thjan.ThisletterreachesM atMumbaiiscompleteon11thjan.

Thus,inthecaseifanofferofapromiseforanact,iftheoffereeedoestheact

inignoranceoftheoffer,heisnotentitledtothebenefitofthepromise.Itisfor

thisreasonthatapersonwhodoesanact,forwhicharewardisoffered,in

ignoranceoftheoffer,cannotclaim thereward.

COMMUNICATIONOFACCEPTANCE

Acceptancemustbecommunicatedtotheproposerinordertomakeacontract

valid.Thereareseveralrulesregardingthedealingwiththecommunicationof

acceptancethatarenecessary.Ifdependsupontheconstructionofthecontract,
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the acceptance may nothave to come untilthe announcementofthe

performanceoftheconditionsintheofferbutneverthelesstheacceptancemust

becommunicated.

C.CAPACITYOFPARTIES

 MeaningandDefinition

 Classification

 RulesrelatingMinor’sAgreement

 Incompetencearisingoutofstatus

Meaning:

Capacitytocontractmeanscompetenceofthepartiestoenterintoavalidcontract(i.e.

legalabilityofapersontoenterintovalidcontract).Toconstituteavalidagreementand

contract,thepartiesmustbecompetentto contract.Ifoneofthepartiesisnot

competentthecontractshallbecomevoidintheeyesoflaw.

Definition:

Section10oftheIndianContractActrequiresthepartiestobecompetenttomakea

validcontract.

Section12ofthecontractActdealswiththecompetencyofpartiesandprovidesthat

“everypersoniscompetenttocontractwhoisoftheageofmajorityaccordingtothe

lawtowhichheissubjectandwhoisofsoundmindandisnotdisqualifiedfrom

contractingbyanylawtowhichheissubject.

From Sec.11oftheAct,onecandrawtheconclusionthatthefollowingarethepersons

whoarenotcapabletoenterintoacontract:

i) Minor

ii)PersonsofunsoundMind

a)Idiot b)Insane/lunacy c)Drunkardd)OldPerson

iii)PersonsQualifiedbyanylawtowhichtheyaresubject,theyare:

a)Amarriedwomenb)Insolventc)Alienenemiesd)Aconvict(whois
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imprisoned)

e)Foreignsovereignsandambassadorsf)Corporationsg)Professionals.

1.Minor

Meaning

Aminorisapersonwhohasnotattainedtheageofmajority.Forthepurposesof

entering

intocontract"theageofmajority"is18years.

Definition

AccordingtotheIndianMajorityAct,1875sec3,aminorisonewhohasnotcompleted

hisorher18thyearofage.Apersonattainsmajorityoncompletinghis18thyearinIndia.

Infollowingcases,apersonbecomesmajoronthecompletionof21years:

1.Whereaguardianofaminor'spropertyhasbeenappointedundertheGuardians

andWardsAct1890and

2.Wherethesuperintendenceofminor'spropertyisassumedbyacourtofwards.

Law/Rulesrelatedtocontractwithminor/Exception

Thelawprotectsaminorinallaspects.Becauseminorhasanimmaturemindand

connotthinkwhatisgoodorbadtohim.Minorisconsideredasaninfant.Hencein

practicetheprotectionisgrantedbythecourtoflaw.

RulesrelatingtominorsAgreement

1.Anagreementwithaminorisvoid-ad-initio

2.MinorcanbeapromiseeorBeneficiary.

3.NoRatification
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4.Norestitution

5.Noestoppelagainstaminor

6.Liabilityfortorts

7.NotspecificperformanceExceptincertaincases

8.Minorcannotbeapartner

9.Minorcannotbeaninsolvent

10.Minorcannotbeasurety

11.Jointcontractbyminorandadult

12.Minorasashareholder

13.Minorcanbeanagent

14.Minorcanbebeneficiary

15.Minorandpositionofhisparents

16.MinorLiableforNecessaries.

1.Anagreementwithaminorisvoid-ad-initio:

Section10oftheContractActrequiresthatthepartiestoacontractmustbe

competentandSection11saysthataminorisnotcompetent.Butneither

sectionmakesitclearwhetherthecontractenteredintobyaminorisvoidor

voidable.

ThePrivyCouncilaffirmedthisviewmostemphaticallyinthecaseof

MoharibibiVs.DharmadasGhouse(1903)

InthiscaseminormortgagedhishouseforRs.20,000outofwhichthelender
hadpaidtheminoronlyRs.8,000.Theminorthenfiledasuitforsettingaside
themortgage.Thelenderaskedfortherefundoftheadvance.ThePrivy
Councilpointedoutthatastheminor'scontractwasabsolutelyvoidno
questionofrefundingmoneycouldariseinthesecircumstances.Somoney
advancedtotheminorcannotberecovered.

2.MinorcanbeapromiseeorBeneficiary:

Ifacontractisbeneficialtoaminoritcanbeenforcedbyhim.Thereisno



BUSINESSLAW

PreparedbySAPTHA.P,Lecturer,SSCASC,TumkurPage19

restrictiononaminorfrom beingabeneficiary,forexample,beingapayeeor

apromiseinacontract.

Whereanagreementforthebenefitofminor,itcanbeenforcedbytheminor.

Thereasonisthatthelawintendstoprotecttherightsofaminor.Therefore,

ifaminorhasperformedhispartofobligation,buttheotherpartyfailsto

perform hisobligation,theminorcansuethethirdparty.

Case:SharafatAliVsNoorMohammed

InthiscaseM aged17yearsagreedtopurchasesecondhadscooterfor

Rs.10,000from SandM paidRs.1000asadvanceandagreedtopaythe

balanceinthenextday.OnthenextdaySrefusestosellhisscooterand

offeredtorefundtheadvanceonthegroundthatyouareminor.ThenM filed

acaseagainstS.CourtdeclaredthatScouldn'tavoidthecontractbecause

minorisstandinginthecontractasabeneficiaryorpromise.

3.NoRatification

Ratificationreferstosomethingrelatedbefore.Ratificationmeans

acceptanceofatransactionalreadydoneorvalidationofthosecontractsthat

aretermedasvoidwhentheyareenteredinto.Anagreementwithminoris

completelyvoid.Aminorcannotratifytheagreementevenonattaining

majority,becauseavoidagreementcannotberatified.Apersonwhoisnot

competenttoauthorizeanactcannotgiveitvaliditybyratifyingit.

Example:Aminorborrowedasum ofmoneyexecutingasimplebondforit,

andafterattainingmajorityexecutedasecondbondinrespectoftheoriginal

loan and interest.Itwasheld thatsuitupon thesecond bond wasnot

maintainable.

4.Norestitution:

Restitutionrefersresortingofathingtoitsowner.Hereaminorneednotbe

compensatedforabenefitobtainedunderavoidagreement.Undersection64

and65ofthecontractAct,theobligationofpersonswhohasreceived

advantagesshouldcompensatedsuchadvanceoncethecontactvoid.Thisis

applicableonlyinrespectofcompetentpartiestocontractandnottheminor.

EX:AaminorsoldashoptoB,theconsiderationwaspaidtoA,Butthesaledeed

notbe registerasAwasaminor.BfilledacaseagainsttheminorA,torecover

theconsiderationpaidbyhim.ItwasheldthatagreementisvoidandAneedto
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paybacktheconsiderationreceivedtoB.

5.Noestoppelagainstaminor:

Whereaminorbymisrepresentinghisagehasinducedtheotherpartytoenter

intoacontractwithhis,hecannotbemadeliableonthecontract.

Theruleofestoppeldoesnotapplytoaminori.e.minorisnotstoppedfrom
pleadinghisinfancyinordertoavoidacontract,evenifhehasenteredintoan
agreementbyfalselyrepresentingthathewasoffullage.

Theotherpersoncannotclaim thattheminorshallbebound byhisfalse
representationbecausehecanpleadhisminority.

Example:SaminorfraudulentlyrepresentinghimselftobeafullageinducedLto
lendRs.500.LaterSrefusestorepayitandLfiledasu~tagainst5.Thecourt
declaredthattheruleofestoppeldoesnotapplytoaminorandminorcanplead
hisminority.SoSisnotliabletorepaytheamountofloan.

6.MinorLiableforNecessaries.

Minorisliablefornecessariessuppliedornecessaryservicesrenderedtohim

orhisminordependents.Forsuchcontracthecannotbeheldliable

personally.Hispropertyalonewillbeliable.

7.Liabilityfortorts

Atortisacivilwrong.Aminorisliableintortunlessthetortinrealityisa

breachofcontract.Thus,whereaminorborrowedahorseforridingonlyhe

washeldliablewhenhelentthehorsetooneoffriendswhojumpedand

killedthehorse.

8.Minorcannotbeapartner

Basicprinciplesofpartnershipisagreementbutminorbeingincompetentto

contractcannotbeapartnerinapartnershipfirm,butundersection30ofthe

Indianpartnershipact,hecanbeadmittedtothebenefitsofpartnerships.

Sinceminorisincapableofenteringintocontract,hecanbeadmittedasa

partnerofafirm forbenefitsonlyandnotforanyliabilities.
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9.Minorcannotbeaninsolvent

Aminorcannotbedeclaredinsolventasheisincapableofcontractingdebts

andduesarepayablefrom thepersonalpropertiesofminorandheisnot

personallyliable.

10.Minorcannotbeasurety

Inacontractofguaranteewhenanadultstandssuretyforaminorthenhe

(adult)isliabletothirdpartyasthereisdirectcontractbetweenthesurety

andthethirdparty.Asaminorisconsideredasanincapablepersonfor

contractingatransaction,hecannotactasasuretyandheisnotliabletopay

orcompensateanythingunderacontract.

11.Jointcontractbyminorandadult

Insuchacase,theadultwillbeliableonthecontractandnottheminor.

InSainDasv/sRam Chand,wheretherewasajointpurchasebytwo

purchaser,oneofthem wasminor,itwasheldthatthevendorcouldenforce

thecontractagainstthemajorpurchaserandnottheminor.

12.Minorasashareholder

A minor,being incompetentto contractcannotbeashareholderofthe

company.Ifbymistakehebecomesamember,thecompanycanrescindthe

transactionandremovehisnamefrom register.But,aminormayacting

throughhislawfulguardianbecomeashareholderbytransferortransmission

offullypaidsharestohim.

13.Minorcanbeanagent

Aminorcanactasanagent.HewillnotliabletohisprincipalforhisAct.A

minorcandrawdeliverandendorsenegosiableinstrumentswithouthimself

liable.

14.Minorcannotbindparentorguardian:Intheabsenceofauthority,expressor

implied,aninfantisnotcapableofbindinghisparentorguardian,evenfor



BUSINESSLAW

PreparedbySAPTHA.P,Lecturer,SSCASC,TumkurPage22

necessaries.Theparentswillbeheldliableonlywhenthechildisactingasan

agentforparents.

15.NotspecificperformanceExceptincertaincases:Aminor’scontractbeing

absolutelyvoid,therecanbenoquestionofthespecificperformanceofsuch

acontract.Aguardianofaminorcannotbindtheminorbyanagreementfor

thepurchaseofimmovableproperty.,sotheminorcannotaskforthespecific

performanceofthecontractwhichtheguardianhadnopowertoenterinto.

2.PERSONSOFUNSOUNDMIND

MeaningofPersonsofunsoundmind:

Unsoundmindpersonsarethosewhoarenotcapableofunderstandingthenatureand

thetermsofthecontractandwhoarenotabletoform arationaljudgement.Following

personsareconsideredtobethepersonsofunsoundmind:

a.Idiots

b.Lunatics

c.Drunkenpersons

d.oldpersons

a.Idiots/Idiocy:Generallyheisconsideredasincapableofenteringinto

contract.Hismentalstatusissuchthatevenordinarymatterscannotbe

understandandjudgedbyhim,becauseoflackofdevelopmentofhismind.The

agreementwithidiotsisvoid.

b. LunaticsorLunacy:Insanityorlunacyappersinapersonwhoistotallyoutof

control.Itisadiseasewhichoccurinthebrain.Suchpersoncannotusehis

reasoningpowerduetosomementalstrainordisease.Ifhismindbecomes

soundduetocureofdisease.

c.Drunkness:Drunknessisanotherreasonforincapableandittemporary

incapabilitytillamanisundertheeffectofintoxicationcreatingimpotenceof

minds.

d.Oldperson:Manyatimepersonswhoareveryoldwilllosethememoryand

becomeweak.Suchpersonsmindmemorymaydecayduetohisoldage.
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3.Personsdisqualifiedfrom contractingbyanyotherlawORIncompetencearising

outofstatus.

a)Amarriedwomen

b) Insolvent

c) Alienenemies

d)Aconvict(whoisimprisoned)

e)Foreignsovereignsandambassadors

f) Corporations

g)Professionals.

a)Amarriedwomen:Awomenasanindividualiscompetentenoughtoenterintoa

contract.Lawhasnotmadeanydistinctionregardingcontractualcapacityofmen

and women.In respectofa propertybelong to women she hold absolute

authorityoveritandenterthecontractbutmarriedwomencannotenterinto

contractinrespectofherhusbandproperty.

b)Insolvent:Accordingtothelaw apersonwhoisdeclaredinsolventisnota

person.Allthepropertyofsuchpersonceasedbyhiscreditorofhisproperty

vestsinthehandsofthereceiverorofficialassignee.

c)Alienenemies:Alienmeanspersonswhoarenotbelongingtocountryorcitizen

ofanycountry.Generallyanalienenterintothecontractburduringtheperiodwar

aliencannotenterintithecontract.

d)A convict:A convictisamanwhoisimprisoned.A convictwhileundergoing

imprisonmentisincapableofenteringintoaacontract.Butincapabilitystands

cancelledwhenonceperiodofsentenceorimprisonedexpires.

e. Foreign sovereigns and ambassadors:Foreign sovereign and accredited

representativesofaforeignstateorambassadorsenjoyspecialprivilegethat

theycannotbesuedinourcourtsandthenenforcethesecontractinour

courts.Inindiaundersection86ofthecivilprpcedurecode,inordertosuerulers

offoreign states,ambassadorsand envoys,previoussanction ofthe central
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Govt,dulycertifiedbythesecretarytothegovernmentismandatory.

f. Corporations:Thecontractualcapacityofcorporatebodiesisrestrictedbythe

statuesgoverningthem.Theycannotenterintocontractswhicharebeginning

theirobjectandpower.

g.Professionals:In England ,doctorsarenotpermitted to enterinto contracts

pertainingtotheirprofessionortosuetheirfeesorbesued.

E.FREECONSENT

 MeaningandDefinitionoffreeconsent

 MeaningandDefinitionCoercion:

 MeaningandDefinitionUndueInfluence

 MeaningandDefinitionMispresentation

 MeaningandDefinitionFrade

 MeaningandDefintionMistake
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MEANINGOFFREECONSENT

Theterm freeconsentreferstomeetingoffreeandfreshmindsoftwopartiesof

anagreementwhentwopartiestakeandunderstand,purpose,subjectmatter

andtermsandconditionsoftheagreementinthesamesenseitisfreeconsent.

Anagreementwhichismadefreelyitbecauseavalidcontractduetopresenceof

freeconsentofboththeparties.Freeconsentmeanstoagreewithoutcoercion

withoutbeingforcedorthreatened.

DEFINITIONOFFREECONSENT

Accordingtosection13,consentisdefinedas“twoormorepersonsaresaidto

consentwhentheyagreeuponthesamethinginthesamesense”.InEnglishlaw,

thisiscalled‘consensus–ad-idem’

Elementsoffreeconsent

Thefollowingaretheelementswhichaffectsthefreeconsent

1.Coercion(Sec15)

2.Undueinfluence(Sec16)

3.Fraud(Sec17)

4.Misrepresentation(Sec18)

5.Mistake

1.Coercion

MeaningofCoercion:

Coercionmeansforciblycompellingapersontoenterintoacontract.Coercionis

threatorforceusedbyonepartyagainsttheorderformakinghim toenterinto

anagreement.
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DefinitionofCoercion:

Aspersection15oftheActCoercionisdefinedas“coercionisthecommittingor

threatening to commit,anyactforbidden bythe Indian PenalCode orthe

unlawfuldetainingorthreateningtodetain,anyproperty,totheprejudiceofany

personwhatever,withtheintentionofcausinganypersonto enterinto an

agreement”.

From theabovesectionthefollowingaretheanalysisorelementsforcoercion

a.ThecommittingofanyactforbiddenbytheIPC(IndianPenalCode)or

b.ThethreateningtocommitanyactforbiddenbyIPCor

c.Theunlawfuldetainingofanypropertyor

d.Threateningtodetainapropertywrongfully

E.g..PthreatstoshootQifhedoesnotletouthishousetoPandQagreestodo

so.TheagreementhasbeenbroughtaboutbyCoercion.

2.UNDUEINFLUENCE

MeaningofUndueInfluence:

“A contractis said to be induced by“undue influence”where the relation

subsistingbetweenthepartiesaresuchthatoneofthepartyisinapositionto

dominate the willofthe otherand uses thatposition to obtain an unfair

advantagesovertheother.”ORTheterm undueinfluencemeanstheunfairuseof

one’ssuperiorpowerinordertoobtaintheconsentofapersonwhoisaweaker

position.

DefinitionofUndueInfluence:

From section16,itisunderstoodthatsometimesthepartiestoanagreementare

sorelatestoeachotherthatonepartyisinapositiontodominatethewillifthe

other.Asaresultofwhichotherpartyiscompelledtointoanagreementagainst

hiswillasaresultof“undueinfluence”.Undueinfluenceismoralcoercionas

opposedtophysicalcoercionmentionedinsection15
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3.MISREPRESENTATION

MEANINGOFMISREPRESENTATION

Misrepresentationmeansfalserepresentationmadeinnocentlywithanhonest

beliefastoitistruthbyapartywithoutanyintentiontodeceivetheotherparty.

OR Misrepresentationisawrongstatementofthefactmadebyoneparty

withoutanyintentiontodeceivetheotherparty.Thepartywhomakesthefalse

statementdoesnotknowthatitiswrongandhehonestlybelievesthatitistrue.

DEFINITIONOFMISREPRESENTATION

Aspersection18oftheact,itdefinedas“misrepresentation”meansandinclude;

(i) Thepositiveassertion,inamannernotwarrantedbytheinformationof

thepersonmakingit,ofthatwhichisnottrue,thoughhebelievesitto

betrue.

(ii) Anybreachofdutywhichwithoutanyintenttodeceive,gainsand

advantagetothepersoncommittingitoranyoneclaimingunderhim,by

misleadinganothertohisprejudiceortheprejudiceofanyoneclaiming

underhim.

(iii) Causinghoweverinnocentlyapartytoanagreementtomakeamistake

astothesubstanceofthethingwhichisthesubjectoftheagreement

4.FRAUD

MEANINGOFFRAUD

Fraudreferstodeceiveofthecheat.Theterm fraudincludesallactscommitted

byapersonwithanintentiontodeviceanotherperson.Fraudisthewillful

representationmadebyapartytoacontractwiththeintenttodeceiveother

partytoinducesuchpartytoenterintoacontract.

DEFINITIONOFFRAUD

AccordingtotheIndiancontractact,1872undersection17,fraudisdefinedas,

“fraudmeansandincludeanyofthefollowingactscommittedbyapartytoa

contractorwithhisconnivance(disregard)orbyhisagent,withintenttodeceive

anotherpartytheretohisagentortoinducehim toenterintoacontract”
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5.MISTAKE

MeaningofMistake:

Mistakemaybedefinedas“anerroneousbeliefconcerningsomething”.Mistake

mayalsotermedasanincorrectbeliefwhichleadsonepartytomis-understand

theother.Itmeansthatpartiesintendingtodoonethinghavebyintentionalerror

donesomethingelse.Anagreementisvalidasacontractonlywhentheparties

agreeuponthesamethinginthesamesense.

Section20,21and22ofthecontractactdealswiththelegaleffectofmistake

withoutdefiningtheterm;

Sec20laysdownthat,“whereboththepartiestoanagreementareundera

mistakeastoamatteroffactessentialtotheagreement,theagreementisvoid”.

Sec21laysdownthat“Acontractisnotvoidablebecauseitwascausedbya

mistakeastoanylaw inforceinIndia.Butmistakeastoalaw notinforcein

Indiahasthesameeffectasamistakeoffact”

Sec22statesthat,“Acontractisnotvoidablemerelybecauseitwascausedby

oneofthepartiestoitbeingunderamistakeastomatteroffact”.

F.LAWFULOBJECTIVES

 Meaning

 Definition

MeaningofLawfulObjectives:

Theobjectforwhichtheagreementhasbeenenteredmustnotbeillegalor
immoraloropposedtopublicpolicy.Itmeanstheobjectoftheagreementmust
belawful.
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Theobjectoftheagreementissaidtobelawfulif:

 Itisnotforbiddenbylaw;or

 Itdidnotdefeattheprovisionsofanylaw;or

 Itisnotfraudulent;or

 Itdidnotinvolvesinjurytothepersonorpropertyofanother;or

 Thecourtdidnotregardsitasimmoraloropposedtopublicpolicy.

Definitionoflawfulobjectives:

Lawfulobjectivecanbebroadlydefinedaswithintheboundsofthelaw.Ifthe
objectofthecontractisillegalbystatuteorcommonlaw,thecontractwillbe
voidandunenforceableinthecourt.

Accordingtosection23oftheIndiancontractAct,Anagreementofwhichthe
objectsorconsiderationinunlawfulisvoid.

G.PUBLICPOLICY

 Meaningofpublicpolicy

 Agreementopposedtopublicpolicy.

MEANINGOFPUBLICPOLICY

Publicpolicyisthemeansbywhichagovernmentmaintainsorderoraddresses

theneedsofitscitizensthroughactionsdefinedbyitsconstitution.Ifthis

definition sounds vague orconfusing,it’s likelybecause a public policyis

generallynotatangiblethingbutratherisaterm usedtodescribeacollectionof

laws,mandatesorregulationsestablishedthroughapoliticalprocess.

AGREEMENTOPPOSEDTOPUBLICPOLICY

 Agreementstradingwithenemy:Anagreementmadewithanalienenemy

intimeofwar,ifithelpsoraidstheeconomyoftheenemycountrywillbe

opposedtopublicpolicyandsounlawful.Thecontractswhichhavebeen

enteredintobeforetheoutbreakofwarareeithersuspendedordissolved.

 Agreementsinterferingwithcourseofjustice:Useofimproperinfluenceof

anykindonthejudgesorofficersofjusticeisunlawful.
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 Agreementsinrestraintsoflegalproceedings:UnderSection23,“ifaparty

toanagreementisrestrictedabsolutelyfrom enforcinghisrightsorin

respectofanycontract,bytheusuallegalproceedingsintheordinary

tribunals,oritlimitsthetimewithinwhichhemaythusenforcehisrights,

isvoid.”

 Agreementsforstiflingprosecution:Itisafundamentalprinciplethat‘one

whohascommittedacrime,mustbepunished’.Therefore,anagreement

stiflingprosecutionisvoid,beingopposedtopublicpolicy.

 Agreements ofmaintenance and champerty: Underthe English Law

agreementsofmaintenanceandchampertyarevoidbeingopposedto

publicpolicy.Theformermeansthefinancialorotherwisetodefendwhen

onehasno legalinterestinthesubjectmatter,whilechampertyisa

bargainwhenonepartyhelpstheotherinrecoveringthepropertyand

sharingtheproceedsoftheaction.

 Agreementstooustthejurisdictionofcourts:Anagreementtodeprivethe

courtsoftheirjurisdiction,whichtheyotherwisehave,isopposedtopublic

policy.

 Agreements varying periods oflimitation: Agreements curtailing or

extendingtheperiodsoflimitationprescribedbytheLawofLimitationare

voidastheirsubjectistodefeattheprovisionsoflaw.

 Trafficinpublicofficesandtitles:Agreementsforsaleortransferofpublic

officesandtitlesformonetaryconsiderationareopposedtopublicpolicy

and,therefore,void. Iftheyareallowed atwill,theywillamountto

inefficiencyandcorruptioninpubliclife.

 Agreementstoinfluenceelectionstopublicoffice:Agreementswithvoters

toprocuretheirvotesformonetaryconsiderationorwiththethirdpersons

toinfluencevotersarevoidbeingopposedtopublicpolicy.

 Agreementstocreateinterestopposedtoduty:Anagreementtodo

somethingwhichisagainsttheprofessionaldutyisopposedtopublic

policyandvoid.

 Agreementstocreatemonopolies:Sincemonopolyisopposedtopublic



BUSINESSLAW

PreparedbySAPTHA.P,Lecturer,SSCASC,TumkurPage31

policy,anagreementtocreateamonopolyisvoid.

 Agreementstorestrainparentalrights:Anagreementtobarterawaythe

rightofguardianshipofpartiestohis/herminorchildisvoid,being

opposedtopublicpolicy.

 Agreementsrestrainingpersonalfreedom:Agreementsundulyrestraining

personalfreedom ofthepartiesareopposedtopublicpolicyand,therefore,

void.

 Agreementsrestrainingmarriage:Anagreementtorestrainmarriageof

anyperson,otherthanaminor,isvoidunderSection26andalsoopposed

topublicpolicy.

 Marriagebrokerageagreements:Marriagebrokerageisthesum ofmoney

agreeduponbyapartyforprocuringthemarriageofperson.Such

agreementsarevoidbeingopposedtopublicpolicy,e.g.anagreementsto

sellagirl.
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H.WAGERINGANDCONTINGENTCONTRACT

 Meaning

 DifferenceBetweenWageringandContingentContract

WAGERING

Awagerisanagreementbetweentwopartiesbywhichonepartypromisesto

paymoneyormoney’s worth an the happening ofsome uncertain event,

inconsiderationoftheotherpartiespromisestopayiftheeventdoesnothappen.

ForEx:wageringagreementAandBenterintoaagreementinwhichAagreesto

payBRs.200ifitrainsonMondayandifitdoesnotrainBwillpayRs.200toA.

EssentialsofWageringagreement

 Theremustbepromisetopaymoneyandmoneyworth.

 Theeventmustbeuncertain.

 Theremustbe2parties

 EachpartymuststandtoWinorlose.

 NocontrolovertheEvent.

CONTINGENTCONTRACT

Section 31 ofthecontractactdefinesacontingentcontractasfollows:A

contingentcontractisacontracttodoornottodosomethingofsomeevent,

collateraltosuchcontract,doesnothappen

Illustration: A contracttopayB Rs.60,000ifB’shouseisburnt.Thisisa

contingentcontract.Acontingentcontractisaconditionalcontractinnature.

Whentheperformanceofacontractbecomesdueonlyafterthehappeningor
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non happening ofsome uncertain event,such a contractis known as a

contingentcontract.

Essentialsofcontingentcontract

 TheremustbeavalidContract

 Theeventmustbeuncertain

 Theeventlinkedwithhumanconduct

Differencebetweenwageringandcontingentcontract

Wageringcontract Contingentcontract

1.Awagerisapromisetopay

moneyormoney’sworthonthe

happeningornonhappeningof

anuncertainevent

1.Acontingentcontracthasbeen

definedasacontracttodoornot

todosomething;ifsomeevent

collateraltosuchcontractdoes

ordoesnothappen.Acontingent

contractiswiderinscope

2.Acontingentcontractneednot

necessarilybeawager.Thuswe

cansaythatallwagering

agreementarecontingentbutall

contingentcontractsarenot

wager

2.Acontingentcontractthus

includesawager.Inotherwords

awageringagreementisa

contingentagreement(contract)

3.Incaseofawageringagreement

promisemustbemutual.

Exampleinwageringagreement

AagreestopayBRs.20ifitrains

onMondayandifitdoesnotrain

BwillpayRs.20toA.inthe

aboveexamplethereismutuality

ofagreementbutthismutuality

ofpromiseisnotnecessaryin

3.Inacontingentcontractmutual

promisearenotnecessary.

ExampleApromisesBtopay

Rs.1,000ifashipdoesnot

return.HereAismakinga

promisetopaybutBisnot

makingasimilarpromisetopay

A.thusthereisnomutualityof

promisesinacontingent
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caseofacontingentcontract contract

4.Inawageringagreementthereis

noindependentinterestapart

from themoneytobewonor

lost.ExampleApromisestopay

Rs.100toBifitrainsonMonday.

ItisawageringagreementasA

hasnoindependentinterest

4.Inacontingentcontractthereis

anindependentinterest.Example

Agetshishouseinsured.Itisa

contingentcontractasAhas

independentinterestinthiscase

5.Inawageringagreement

determinationofanuncertain

eventisthemainconditionofthe

contract

5.Inacontingentcontract

determinationanuncertainevent

isnotthesolecondition

6.Awageringagreementis

void/illegal

6.Acontingentcontractisvalid

VARIOUSMODESOFDISCHARINGOFCONTRACT

Meaningofdischargeofcontract:

Dischargeofcontractmeansterminationofcontractualrelationshipbetweenthe

partiestoacontract.Thecontractissaidtobedischargedwhenthepartiestoa

contractarenomoreliableunderthecontracti.e.,therightsandobligationsof

thepartiescomestoanend.

ModesofDischargeofcontract:

1.Dischargebyperformance

2.Dischargebyagreement

3.Dischargebyimpossibilityofperformance
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4.Dischargebylapseoftime

5.Dischargebyoperationoflaw

6.Dischargebybreachofcontract

I. DISCHARGEBYAGREEMENT

Section62provides“Ifthepartiestoacontractagreetosubstituteanew

contractforit,orrescindoralterit,theoriginalcontractneednotbeperformed”

Aspersection63oftheact“Everypersonwhoacceptsaproposalmaydispense

withorremit,whollyorinpart,theperformanceofthepromisemadetohim,or

mayextendthetimeforsuchperformanceormayacceptinsteadofitany

satisfaction which he thinks fit.This section also provides the modes of

dischargingthecontractthroughRemissionandWaiver”.

Novation:Novationreferstothesubstitutionofanew contractfortheexisting

one,eitherbetween thesomepartiesorbetween differentpartiesand the

considerationforthenewcontractisthedischargeoftheoldcontract.

Rescission:Thewordrescissionreferstocancellation.Whilenovationresultsin

anewcontractintheplaceoftheoldone,rescissionresultsinthecancellation

oftheoriginalcontract.Rescissionresultinthedissolutionofthecontractwhile

novationresultinreplacementofthecontract

Alteration:Alterationreferstoachangetooneormoreofthematerialtermsof

thecontract.Acontractmaybedischargedbyalterationalso.Alterationmaybe

bothmaterialandimmaterial.Incaseofthealteration,thereisnochangeof

partiestothecontractbutchangeoftermsofthecontract.Alterationismade

withtheconsenttermsofthecontract.Alterationmadewiththeconsentofall

thepartiesandresultsinthedischargeoftheoriginalcontract

Remission:Underthesec63ofthecontractact,remissionhasbeenexplained

underthetitleas‘promisemaydispensewithorremitperformanceorpromise’–

whichgivesuseverypromisemaydispensewithorremit,whollyorinpart,the

performanceofthepromisemadetohim,ormayextendthetimeforsuch

performanceormayacceptinsteadofitanysatisfactionwhichhethinksfit”
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Waiver:Waiverreferstotheabandonmentofarightwhichapersonentitledto.

Inothersense,waivermeansabandoningtherightorwavingofalegalright.

Merger:Mergeriscombiningtwothings.Mergertakesplacewhenaninferior

rightaccruingtothecontractmergersintoasuperiorright.Againonthisthe

inferiorrightvanishesandnotrequiredtobeenforced

Accordandsatisfaction:Theterm ‘accord’maybedefinedasthepromiseto

acceptlessamountthanwhatisdueunderthecontract.Satisfactionrefersto

thepaymentorfulfillmentofthelesser’sobligation.Thesetwoareusedin

EnglishLaw,whichhavenorelevanceundertheIndianlaw.UnderEnglishlaw,

theoldcontractisdischargedwhentheaccordisfollowedbysatisfaction.

II. DISCHARGEBYPERFORMANCE

AccordingtoSection37oftheContractAct,“Thepartiestoacontractmusteither

perform oroffertoperform theirrespectivepromises,unlesssuchperformance

isdispensedwithorexcusedundertheprovisionsoftheActoranyotherlaw.

Promisesbindtherepresentativesofthepromisorsincaseofthedeathofsuch

provisionsbeforeperformanceunlessanycontraryintentionappearsfrom the

contract.

Thecontractissaidtobedischargedwhenpartiestoacontract,perform their

respectiveobligations,whichtheyhaveagreedtodo.Thatmeanswhenthe

partiestocontractfulfilltheirobligationsarisingoutofthecontractwithinthe

timeandinthemannerprescribed,thecontractissaidtohavebeendischarged

byPerformance.

III. DISCHARGEBYBREACH

Itisalso anothermodeofdischargingthecontract.Here,whenapartyto

contractfailstoperform hisobligation,heissaidtohavecommittedbreachof

contract.abreachofcontractdischargestheaggrievedpartyform performing

hisobligations.Thebreachofcontractmayeitherbe

i. Actualbreachofcontract

ii. Anticipatorybreachofcontract
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i. ActualBreachofContractmaytakeplaceintwodifferentsituation

i.e.

a.Atatime,whenperformanceisactuallydue:Inthissituation,ifa

partytocontractfailstoperform hisobligationatthespecifiedtime,

heisliableforitsbreach.

b.Breachduringtheperformance:Itoccurswhenonepartyfailsor

refusesto perform theobligationunderthecontractduring the

performanceofthecontract.Suchasituationislikelytohappenin

case of contracts on installment of delivery of goods or

constructionsofbuildingandpaymentsbyinstallmentandsoon.

Refusalofperformance maybe express orimplied. Here,the

aggrievedpartycanrepudiatethecontractandsuetheotherparty

fordamagesduetobreachofcontract.

ii. AnticipatingBreachofcontract:Whenapartytoacontracthas

refusedorrepudiateorrenouncedtoperform hisobligation,before

thetimefixedforperformanceisknownasAnticipatingBreachof

contract.

UnderSection39oftheIndiancontractActlaysdownaswhenaparty

tothecontract,

a.Hasrefusedtoperform or

b.Disabledhimselffrom performingthecontract,

c.Initsentirety,thepromisesmayputanendtothecontract,

d.Unlesshehadsignifiedbywordsorconduct,hisacquiescenceinits

continuance.

IV. DISCHARGEBYOPERATIONOFLAW

Dischargebyoperationisanothermodeofdischargeoftheobligationofthe

contract

Thefollowingarethecircumstances
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a.UnauthorizedMaterialalteration

Ifapartytoacontracteffectsanymaterialalterationsinawritten

documentorcontractwithouttheconsentoftheotherparty,then

thecontracthasbeendonewithunauthorizedmaterialalterations,

whichisvoid.

b.Insolvency

Underinsolvency,thecontractisdischargedbytheinsolvencyof

onethepartiestoitandwhencourtpassesan‘orderofdischarge’.

c.Merger

Ittakesplacewhenthereisacceptanceofahighersecurityinthe

placethelower.Inotherwordswhenacontractwithaninferiorright

giveplacetoanothercontractwithasuperiorright,theoriginal

contractgetsdischargedbyitsmergerinthelatter.

d.Death

Deathofthepromisorresultsinterminationofthecontractincase

involvingofpersonalskillandability.Exceptingtheskillsandability

ofthecontractingparty’sdeath,theothercases,therightsand

liabilities of the deceased person passes on the legal

representatives.

V. DISCHARGEBYIMPOSSIBILITY(SEC.56)

Impossibilityisanothersituationthedischargingacontract.Acontract

isdischargedifitsperformancebecomesimpossible.Impossibilitymay

ariseonthefaceoftwocontractormayexitunknowntothepartiesat

thetimeofmakingcontract,oritmayalsoarisesubsequentlyafterthe

contractismade

Hencetheimpossibilityofperformancemaybe

a.Initialimpossibility

b.Subsequentimpossibility
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a.Initialimpossibility

AsperSec.56oftheContractAct,underfirstparagraphitissaid

that“Anagreementtodoanactimpossibleinitselfisvoid.”Herethe

word“impossibleinitself”obviouslymeanstosomethingwhichis

inherentlyimpossibleforperformance.

Ifan agreementbecome void-ab-intio due to impossibility,the

questionofdischargesofthecontractdoesnotarisesincethereis

nocontracttobedischargedorterminated.

b.Subsequentimpossibility

Acontractingpartywhoiscapableofperformingthecontractatthe

timeofenteringintoit,turntobeincapableduetosomereasons,

which are beyond the controlof the parties are known as

superveningorsubsequentimpossibility.

i. DestructionoftheSubject-matter

Subjectmatterisoneoftheessentialstoform avalidcontract.

Whenthesubject-matterofcontract,subsequenttoitsformation,

isdestroyed,withoutthefaultofpromisororpromisee,thenthe

contractgetsdischarged.

ii. Unanticipatedchangeofcircumstances

Itisanothertypeofsituationforsubsequentimpossibility,inthe

case ofchange ofcircumstances which has affected the

performanceofthecontracttosuchanextentastomakeit

virtuallyimpossible

iii. Deathorincapacityofthepromisor

A contractmay be impossible when a promise is made

physicallyincapable ofperformance byreason ofdeath or

incapacityofa person shoes continued life and health are

necessary for the performance of the contract. Such

impossibilitydischargesthepromisor’sliability.

iv. ChangeofLaw
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Allagreements turn into contracts when they are lawful.

Whereascontractswhicharelawfulwhenmadebutbecome

unlawfullaterbyreasonofchangeinlaw,becomesimpossible

toperfume.Impossibilitycreatedbylaw isavalidexcusefor

nonperformance.

v. Declarationofwar

Whentwopartiesenteredintoacontractthecontractwasvalid

forperformance,butthesamecontractshallgetdischarged,if

thewardeclaredbetweenthetwocountries.However,sucha

contractmayhave the opportunityofreviving and maybe

enforcedattheendofthewar,whichislefttopartiesdiscretion.

vi. Failureofpre-condition

Thisreferstoasituationwherethereisanon-existenceornon-

occurringofaparticularstateofthings.

VI. DISCHARGEBYLAPSEOFTIME

Theanothermodeofdischargingacontractisbylapseoftime.TheIndian

LimitationsActhasprescribedaperiodwithinwhichtheexistingrightscanbe

enforcedincourtsoflaw.Themainobjectofthisactistoguideandassistthe

vigilantofonesownactbutnotthosewhosleepovertheirrights.Thelawfixes

aspecificperiodofperformanceandifnoactionistakenbythepromiseeinthe

courtofLawwithinthespecifictime,heisdebarredfrom enforcingthecontract.

REMEDIESFORBREACHOFCONTRACT

Wheneverthereisbreachofcontract,theinjuredpartyisentitledtobringan

actionfordamages.Followingaretheremediesavailabletotheinjuredpartyin

caseofbreachofcontract:

1.SuitforRescission

2.SuitforDamages

3.SuituponQuantum Meruit
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4.Suitforspecificperformance

5.SuitforInjunction

A.FillingasuitofDamges

Theaggrievedparty,usuallyliketogetbacktheirmoneyandpaininform of

claimingthedamages.Damagesrefertocompensationintermsofmoneyto

aggrievedpartyforthelossorinjurysufferedbyhim.

Inthebreachofacontract,theotherpartyearnscertainrightsincludingtheright

toclaim damagesorlossarisingtherefrom.Themainaim ofthe‘damages’is

compensationnotpunishment. Thedamagesaretobeawardedfortheloss

whichnaturallyarosefrom thebreach.

 OrdinaryorgeneralorcompensatoryDamages

Ordinarydamagesarealsotermedasgeneralorcompensatorydamages.These

arethedamageswhichariseintheusualcourseofthingsfrom suchbreach.

Thosedamageswhichareawardedtocompensatetheinjuredpartyforthe

actualamountoflosssufferedbyhim consequentuponthebreachareknownas

generaldamages.Thesesortofdamagesareassessedonthebasisofactual

loss.

 Specialdamages

A specialdamagearisesincaseofspecialcircumstances.Thesedamages

cannotberecoveredunlessthespecialcircumstancesarebroughttotheother

party.Specialdamagescanbeclaimedbytheaggrievedpartyalongwiththe

generaldamages,forthelosssufferedunderspecialcircumstances.Special

damagescannotbeclaimedasamatterofright.

 Vindictiveorexemplarydamages

Vindictiveorexemplarydamagesaredamagesawardedtopunishthewrong

doingordefaultingparties.Inthiscaseofdamagesthemainpurposeisto

punishthedefaultingpartyandnotmakethem onlytopaythecompensation.Te

vindictivedamagesarealsoknownaspunitivedamages.Althoughthemain

contractistocompensatetheinjuriespartyforthelosssufferedandtopunish

him.Therearetwoexceptionstotherules
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Breachofacontracttomarry:inthiscasetheamountofdamagewilldepend

upontheextendofinjurytotheparty’sfeelings.Onemayberuined,othermay

notmindsomuch.

Dishonorofachequebyabankerwhenthereareinsufficientfundstothecredit

ofcustomer.Inthiscasetheruleofascertaindamagesis,‘thesmallerthe

cheque,greaterthe damages’.The actualamountofdamages willdiffer

accordingtothestatusoftheparty.

 Nominaldamages

Thesetypesofdamagesareneithercompensatorynorpunishable.Nominal

damagesarewardedonlyforthenamessake.

B.Suitforcancellationorrescession

Rescissionorcancellationmeanssettingasidethecontract.Thesimplemeaning

ofrescissionmeanscancellationofthecontract.Whencontractisbreachedby

oneparty,thentheotherpartymaytreatthecontractasbreachandrefuseto

perform hispartofthecontract,inotherwordsputtinganendtothecontract.

Thefollowingcircumstanceswhererescissionmaybegranted

 Wherethecontractisvoidableorterminatedbytheplaintiff

 Where the contractis unlawfulforcauses apparenton its face and

defendantismoretoblamethantheplaintiff.

C.Suitupon Quantum Meruit:The phrase 'Quantum Meruit'rneans "paymentin
proportiontotheamountofworkdone"or"reasonablevalueofworkdone".Aperson
can,undercertaincircumstances,claim paymentforworkdoneorgoodssupplied
wlthoutanycontractoronaccountofbreachofoldcontract.

D.Suitforspecificperformance:Specificperformancerneanstheactualcarrying
outofthecontractasagreed.Whendamagesarenotanadequateremedyfor
breachofthecontract,thecourtmaydirectthepartyinbreachtocarryouthis
promiseaccording to thetermsofthecontract.Thisisknownasspecific
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performanceofthecontract.

E. SuitforInjunction:Injunctionisanorderofacourtrestrainingapersonfrom
doingaparticularact.Thatis,itisanorderofthecourtrestrainingaperson
from doingsomething,whichhepromisednottodo.Thistypeoforderis
generallyissuedincaseswherethecompensationintermsofmoneyisnotan
adequaterelief.Thusinjunctionisapreventiverelief.Itisappropriateincaseof
anticipatorybreachofcontract.
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UNIT-IV

CONSUMERPROTECTIONACT(COPRA)1986

MeaningofConsumer,Consumerdispute,complaint,complainant,Deficiency,service.

ObjectivesandscopeoftheAct,Rightsofconsumer,consumerredressalagencies

,districtForum,stateandnationalcommission.

Meaningofconsumer:

Aconsumerisaperson,whobuysoragreestobuygoodsandservicesfora

considerationforpersonalusethatpersoniscalledconsumer.

Definitionofconsumer

AccordingCOPRAAct,1986,consumermeansanypersonBuysanygoodsfora

considerationwhichhasbeenpaidorpromisedorpartlypaidunderanysystem of

deferredpaymentbutdoesnotincludeapersonwhoobtainssuchgoodsforresaleor

foranycommercialpurpose.

RightsofconsumerunderCOPRAACT,1986

TheCOPRA1986seekstoprovideforprotectionofinterestoftheconsumeringeneral.

theseare

1.Righttobasicneeds

2.Righttosafety

3.Righttoinformation

4.Righttochoice/choose

5.Righttobeheard

6.Righttoredress

7.Righttoconsumereducation

8.Righttoahealthyenvironment.

1. Righttobasicneeds:
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Food,shelter,clothing,healthcareandeducation.

2. Righttosafety:

Righttobeprotectedagainstproducts,productionprocessesandserviceswhich

are hazardoustohealthandlife.

Forex:Adulteratedfoodisdangeroustolifeandweekcementisdangerousto

lifeaswellasproperty.

3.Righttoinformation:

Theconsumerhasbeengiventherighttobeinformedbytheproduceraboutthe

quality,quantity,potency,standard,purityandpriceofgoodssoastoprotectthe

consumeragainstunfairtradepractice.

4.Righttochoice/choose

Therighttochoosemeanstherighttobeassured.Whereverpossible,accessto

avarietyofgoodsandservicesatcompetitiveprices.Fairandeffectivemustbe

encouragedinordertoprovideconsumerswiththegreatestrangeofchoice

amongproductsandservicesatthelowestprice.

5.Righttobeheard

Therighttobeheardalsoincludestherighttobeassuredthattheconsumer

interestwillreceivedueconsiderationatappropriateforums.Theconsumer

disputesshouldberesolvedinafairandexpeditionsmanner.TheConsumer

ProtectionAct,1986canformstothesemeasures.

6.Righttoredress

Theconsumerhasbeengiventherighttoseekredressalagainstunfairtrade

practicesortheirunscrupulousexploitation.Theconsumershouldhavesome

meansofredresswhengoodsfailtoliveuptotheirpromiseorindeedcause

injury

7.Righttoconsumereducation

Therighttoconsumereducationisanimportantrightavailabletotheconsumers.

Informationabouttheconsumerproductsinthemarketandfortheproper
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functioningofthelegalsystem itisthenecessarythattheknowledgeofthe

availabilityofalegalremedyshouldbesowidelyexplained,advertisedand

circulated,sothatpeopleasawholebecomeconsciousoftheirrights.

8.Righttoahealthyenvironment:

Righttohaveprotectionundermis-presentationoverwhichheasanindividual

hasnocontrol,butneverthelessfallsasavictim.

ObjectivesofCOPRA

1.Toprotecttheinterestofconsumer

Theconsumerprotectionbill,1986seekstoprovideforbetterprotectionof

investmentsofconsumerandthatpurpose,makesprovisionforthe

establishmentofconsumercouncilsandotherauthoritiesforthesettlementof

consumerdisputesandformattersconnectedtherewith.

2.Protectionofrightsofconsumer:

Protectionofrightsofconsumersuchas

 Therighttobeprotectedagainstmarketingofgoodswhicharehazardous

tolifeandproperty.

 Therighttobeinformedaboutthequality,quantity,potency,purity,

standardandpriceofgoodstoprotecttheconsumeragainstunfairtrade

Practices.

 Righttoconsumereducation

 Righttoseekredressalagainstunfairtradepractice.
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 Righttobeheard

 Righttochoose

3.Consumerprotectioncouncil:Theaboveobjectsaresoughttobeprotectedand

promotedbyconsumerprotectioncouncilsestablishedatthecentralandstate

level.

4.Toprovidespeedysimpleredressaltoconsumerdisputes.

Meaningconsumerdispute

Section2(1)(e)ConsumerDisputemeansadisputewherethepersonagainstwhom a
complainthasbeenmade,deniedordisputestheallegationscontainedinthecomplaint.
Thusitisclearthatifapersonagainsttowhom complaintismadeagreestothe
compliant,thereison‘consumerdispute’.

Meaningofcomplaint

Section2(1)(c)Complaintmeansanyallegationinwritingmadebyacomplainantthat,

a.Anunfairtradepracticeorrestrictivetradepracticeadoptedbyanytrader

burdeningaconsumerwithlossordamage.

b.Defectivegoodsbroughtoragreedtobebought.

c.Deficiencyinserviceavailedoragreedtobeavailed.

d.Pricechargesinexcessoffixedordisplayedprice.

e.Hazardousgoodandservicesbeingofferedforsale.

Whoiscomplainant

Thecomplainantisdefinedinsection2(1)(b)andmeans.

 Aconsumer

 Anyvoluntaryconsumerassociationregisteredunderthecompaniesact,1956
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 TheCentralGovernmentoranyStateGovernment

 Oneormoreconsumerwheretherearenumerousconsumershavingthesame
interest.

MeaningofDefectunderCOPRA

Itmeansanyfault,imperfectionorshortcominginthequality,quantity,potency,purity

andstandardwhichisrequiredtobemaintainedbyorunderanylawforthetimebeing

inforceorasisclaimedbythetraderinanymannerwhatsoeverinrelationtoanygoods.

MeaningofDeficiencyunderCOPRA

Thisisgiveninthesec2(1)(g)underthisdeficiencyinrelationtoanyservicemeans

anyfault,imperfection,shortcomingorinadequacyinthequality,natureandmannerof

performancewhichisrequiredtobemaintainedunderanylaworhasbeenundertaken

bytheoppositepartytobeperformedunderacontractorotherwise.

MeaningofServiceunderCOPRA

Accordingtosection2(1)(o)oftheAct,servicemeansServiceofanydescriptionwhich

ismadeavailabletopotentialusers,andtheprovisionoffacilitiesinconnectionwith

banking,financing,insurance,transport,processing,supplyofelectricalorotherenergy.

Servicemeansserviceofanydescriptionwhichismadeavailabletopotentialusersand
includesbanking,financing,insurance,transport,processing,supplyofelectricalgoods,
boardorlodging,housingconstruction,entertainmentetc.,Butdoesnotincludethe
renderingofanyserviceatFreeofcostorunderacontractofpersonalservice.
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CONSUMERREDRESSALAGENCIES(15MARKS)

TheconsumerprotectionActunderchapterIIIexplainabouttheconsumerdisputes
redressalagencies.Section9oftheActgivestheprovisionforestablishmentof
consumerdisputesredressalagencies.

Section9,providesthatthefollowingagenciesarerequiredtobeestablishedforthe
purposeoftheact:

1.TheconsumerdisputesredressalForum tobeknownasthe‘Districtforum.

2.AconsumerDisputesredressalcommissiontobeknownasstatecommission.

3.Nationalconsumerdisputesredressalcommissionornationalcommission.

I.THECONSUMERDISPUTESREDRESSALFORUM OR‘DISTRICT FORUM.

1.Constitution:

ItisestablishedbythestateGovernmentineachdistrictbynotification.

2.Composition:

Ithasapresidentand2members(oneofwhom mustbeawoman)

3.Appointment:

TheyareappointmentmadebystategovernmentOntheadviceor

recommendationofselectioncommitteeof3persons.



BUSINESSLAW

PreparedbySAPTHA.P,Lecturer,SSCASC,TumkurPage50

Theselectioncommitteehasachairmanand2members.

 Thechairman-isthepresidentofthestatecommissionand

 2member-Onememberisthesecretaryinthelawdepartmentofthestate

andtheanothermemberisthesecretaryintheconsumeraffairdept.of

thestate.

4.Qualification:

Thepresidentmustbeaqualifiedjudgeofthedistrictcourtandtheother

membersmusthavetheabilityandintegrityandhaveathoroughknowledgeand

experienceincommerce,economics,accountancy,law,industryandpublicaffair.

5.Periodofoffice:

Everymemberofthisforum mustholdtheofficeforaperiodof5yearsandthere

shallbenore-appointment.

6.Termsofservice:

Thesalaryandothertermsandconditionofthemembermaybefixedbythe

stategovernment.

7.Justification:

Section(11)itsjurisdictionisbasedontheamountcompensation,amountof

compensationclaimedisuptoRs.20lakhs.

8.Whoshallgivecomplaint(sec12)

 Aconsumertowhom suchgoodsaresoldorservicesrendered.

 Anyvoluntaryconsumerassociationregisteredunderthecompanies

act,1956.

 TheCentralGovernmentoranyStateGovernment.
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9.Power:

Ithasthepowerofcivilcourt.Itcanissueoneormoreofthefollowingorders.

 Toreplacethegoods.

 Toremovethedefectsinthegoodsandservices.

 Torepaytheprice.

 Topaycompensation

 TodiscontinueUTP’S(Unfairtradepractice)

 Tostopthesaleofhazardousgoods.

10.Appeal(sec15)

Anypersonaggrievedbytheorderofdistrictforum cangoforanappeal,against

suchorderinthestatecommissionwith30daysfrom thedateoftheorder.

11.Treatmentofcomplaints(sec.13)

a.Complaintsregardinggoods

Whenthedistrictforum receivesacomplaintaboutanygoods,itwillsend

acopyofcomplainttotheoppositepartymentionedinthecomplaint.The

oppositepartymustgivereplaywithin30days.Itmaybeextendedby

another15days.whenthecomplaintallegesadefectsinthegoods(Ifit

can’tbedecidedwithoutlabtest)

Thedistrictforum willreceiveasampleandfixedlabchargesfrom the

complainantandsealit.Thenthesamplesosealedmaybesentto

laboratoryforatestalongwithlabcharges.Thelaboratorymustsubmitits

reportofthetestwithin45daysfrom thedateofreceivingthecomplaint.

Afterreceivingthereportfrom thelaboratorythedistrictforum shallsend

acopyofthereporttotheoppositeparty.Iftheoppositepartydispute

overthecorrectnessofthereports,hemustgivewritinghisobligationto

thedistrictforum.

Issuingorder:

Thedistrictforum shallissueanappropriateorderaftergivinga

reasonableopportunityofhearingbothoftheparties,itshallpass
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appropriateorder.

b.Complaintsregardingservice

Whenthedistrictforum receivesacomplaintaboutanyservice,itwill

sendacopyofcomplainttotheoppositepartymentionedinthecomplaint.

Theoppositepartymustgivereplaywithin30days.

Itwillexaminetheevidencegivenbybothpartiesinsupportoftheirclaim.

Andgivinganopportunityofhearingbothoftheparties,itshallpass

appropriateorder.

II.ACONSUMERDISPUTESREDRESSALCOMMISSION OR STATECOMMISSION

1.Constitution:

ItisestablishedbythestateGovernmentineachstatebynotification.

2.Composition:

Itshallhaveapresidentand2members(oneofwhom mustbeawoman).

3.Appointment:

TheyareappointmentmadebystategovernmentOntheadviceor

recommendationofselectioncommittee.

ThePresidentisappointedinconsultationwiththechiefjusticeofhighcourt.

Theselectioncommitteehasachairmanand2members.

 Thechairman-isthepresidentofthestatecommissionand

 2member-Onememberisthesecretaryinthelawdepartmentofthe

stateandtheanothermemberisthesecretaryintheconsumeraffairdept.

ofthestate.

4.Qualification:

Thepresidentofthestatecommissionmustbeaqualifiedjudgeofthehigh
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courtandheisappointedbythestateGovernmentandtheothermembersmust

haveintegrityandhaveathoroughknowledgeandexperienceincommerce,

economics,accountancy,law,industryandpublicaffair.

5.Periodofoffice:

Everymemberofthisforum mustholdtheofficeforaperiodof5yearsandthere

shallbenore-appointment.

6.Termsofservice:

Thesalaryandothertermsandconditionofthemembermaybefixedbythe

stategovernment.

7.Justification:

Section(17)itsjurisdictionislimitedtoextentofcompensationvalueabove

5lakhsandupto1croreandappealagainsttheorderofanydistrictforum inthe

state.

8.Whoshallgivecomplaint

 Aconsumertowhom suchgoodsaresoldorservicesrendered.

 Anyvoluntaryconsumerassociationregisteredunderthecompanies

act,1956.

 TheCentralGovernmentoranyStateGovernment.

9.Power:

Ithasthepowerofcivilcourt.Itcanissueoneormoreofthefollowingorders.

 Toreplacethegoods.

 Toremovethedefectsinthegoodsandservices.
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 Torepaytheprice.

 Topaycompensation

 TodiscontinueUTP’S(Unfairtradepractice)

 Tostopthesaleofhazardousgoods.

10.Appeal(Sec.19)

Anypersonaggrievedbytheorderofstatecommissionwithin30daysfrom the

dateoftheorderinthenationalcommission.

11.Treatmentofcomplaints(sec.13)

c.Complaintsregardinggoods

Whenthestatecommissionreceivesacomplaintaboutanygoods,itwill

sendacopyofcomplainttotheoppositepartymentionedinthecomplaint.

Theoppositepartymustgivereplaywithin30days.Itmaybeextendedby

another15days.whenthecomplaintallegesadefectsinthegoods(Ifit

can’tbedecidedwithoutlabtest)

Thestatecommissionwillreceiveasampleandfixedlabchargesfrom

thecomplainantandsealit.Thenthesamplesosealedmaybesentto

laboratoryforatestalongwithlabcharges.Thelaboratorymustsubmitits

reportofthetestwithin45daysfrom thedateofreceivingthecomplaint.

Afterreceivingthereportfrom thelaboratorythestatecommissionshall

sendacopyofthereporttotheoppositeparty.Iftheoppositeparty

disputeoverthecorrectnessofthereports,hemustgivewritinghis

obligationtothedistrictforum.

Issuingorder:

Thestatecommissionshallissueanappropriateorderaftergivinga

reasonableopportunityofhearingbothoftheparties,itshallpass

appropriateorder.

d.Complaintsregardingservice

Whenthestatecommissionreceivesacomplaintaboutanyservice,itwill
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sendacopyofcomplainttotheoppositepartymentionedinthecomplaint.

Theoppositepartymustgivereplaywithin30days.

Itwillexaminetheevidencegivenbybothpartiesinsupportoftheirclaim.

Andgivinganopportunityofhearingbothoftheparties,itshallpass

appropriateorder.

III. NATIONALCONSUMERDISPUTESREDRESSALCOMMISSIONOR
NATIONALCOMMISSION.

1.Constitution:

ItisestablishedbythecentralGovernmentbynotification.

2.Composition:

Ithasapresidentand4members(oneofwhom mustbeawoman)

3.Appointment:

TheyareappointmentmadebycentralgovernmentOntheadviceor

recommendationofselectioncommittee.

ThePresidentisappointedinconsultationwiththechiefjusticeofIndia

Theselectioncommitteehasachairmanand2members.

 Thechairman-istheisjudgeofthesupremecourt.

 2member-Onememberisthesecretaryinthecentallawdepartmentof

theindiaandtheanothermemberisthesecretaryinthecentralconsumer

affairdeptoftheGOI.

4.Qualification:

Thepresidentmustbeajudgeofthesupremecourtandtheothermembers

musthavetheabilityandintegrityandhaveathoroughknowledgeand

experienceincommerce,economics,accountancy,law,industryandpublicaffair.

5.Periodofoffice:

Everymemberofthisforum mustholdtheofficeforaperiodof5yearsandthere
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shallbenore-appointment.

6.Termsofservice:

Thesalaryandothertermsandconditionofthemembermaybefixedbythe

centralgovernment.

7.Justification:

Section(21)itsjurisdictionislimitedtoextentofcompensationvalueaboveand

1croreandappealagainsttheorderofanystatecommission.

8.Whoshallgivecomplaint(sec12)

 Aconsumertowhom suchgoodsaresoldorservicesrendered.

 Anyvoluntaryconsumerassociationregisteredunderthecompanies

act,1956.

 TheCentralGovernmentoranyStateGovernment.

9.Power:

Ithasthepowerofcivilcourt.Itcanissueoneormoreofthefollowingorders.

 Toreplacethegoods.

 Toremovethedefectsinthegoodsandservices.

 Torepaytheprice.

 Topaycompensation

 TodiscontinueUTP’S(Unfairtradepractice)

 Tostopthesaleofhazardousgoods.

10.Appeal(sec19)

Itcanbeonlyinsupremecourtwithin30daysfrom thedateoftheorder.

11.Treatmentofcomplaints(sec.13)
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e.Complaintsregardinggoods

Whenthenationalcommissionreceivesacomplaintaboutanygoods,it

willsendacopyofcomplainttotheoppositepartymentionedinthe

complaint.Theoppositepartymustgivereplaywithin30days.Itmaybe

extendedbyanother15days.whenthecomplaintallegesadefectsinthe

goods(Ifitcan’tbedecidedwithoutlabtest)

Thenationalcommissionwillreceiveasampleandfixedlabchargesfrom

thecomplainantandsealit.Thenthesamplesosealedmaybesentto

laboratoryforatestalongwithlabcharges.Thelaboratorymustsubmitits

reportofthetestwithin45daysfrom thedateofreceivingthecomplaint.

Afterreceivingthereportfrom thelaboratorythenationalcommission

shallsendacopyofthereporttotheoppositeparty.Iftheoppositeparty

disputeoverthecorrectnessofthereports,hemustgivewritinghis

obligationtothenationalcommission.

Issuingorder:

Thenationalcommissionshallissueanappropriateorderaftergivinga

reasonableopportunityofhearingbothoftheparties,itshallpass

appropriateorder.

f. Complaintsregardingservice

Whenthenationalcommissionreceivesacomplaintaboutanyservice,it

willsendacopyofcomplainttotheoppositepartymentionedinthe

complaint.Theoppositepartymustgivereplaywithin30days.

Itwillexaminetheevidencegivenbybothpartiesinsupportoftheirclaim.

Andgivinganopportunityofhearingbothoftheparties,itshallpass

appropriateorder.


